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Mr. Ismail holds an LL.B Hons Degree and a Diploma of
Syariah from the International Islamic University. He was
called to the Malaysian Bar in 1997. With such strong
passion of becoming Ma | ay srénewdesl litigator, Mr.
Ismail has exposed himself to all kinds of complex litigation
proceedings. His involvements in many legal proceedings of
public listed companies have provided him with the
invaluable knowledge and experience needed to be a
respectable litigator. His meticulousness, strong analytical
skills and sharp legal acumen have won him great respect
and confidence from his clients. En Ismail is currently
focusing on Construction Dispute matters and has obtained
a Certificate in the 15th Entry Level course to bring him one
step closer towards becoming an Arbitrator. Upon his
completion, Mr. Ismail will gain access to unlimited
possibilities and knowledge in solving construction disputes.
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ELECTRONIC EVIDENCE




ELECTRONIC EVIDENCE
(Documentary Evidence)

Section 3 Evidence Act 1950 defines:

Definition of A C o mp u:t'adm eléctronic, magnetic, optical, electrochemical,
or other data processing device, or a group of such interconnected or related
devices, performing logical, arithmetic, storage and display functions and
includes any data storage facility or communications facility directly related to or
operating in conjunction with such device or group of such interconnected or
related devices, but does not include an automated typewriter or typesetter, or a
portable hand held calculator or other similar device which is non-programmable

or which does not contain any data storage facility;




W Definition of Document (S3):

M o ¢ u manean® any matter expressed, described, or howsoever
represented, upon any substance, material, thing or article, including
any matter embodied in a disc, tape, film, sound-track or other device
whatsoever, by means of

(a) letters, figures, marks, symbols, signals, signs, or other forms
of expression, description, or representation whatsoever;

(b) any visual recording (whether of still or moving images); (
photo/video)

(c) any sound recording, or any electronic, magnetic, mechanical
or other recording whatsoever and howsoever made, or any
sounds, electronic impulses, or other data whatsoever; (audio)

(d) a recording, or transmission, over a distance of any matter by
any, or any combination, of the means mentioned in paragraph
(@), (b) or ©.




Computer evidence has been
referred to by various names:

- Computer printout
- Computer output
- Computer evidence




ISSUE: Admissibility of
Computer Generated
Documents?

From case law, example of computer generated -
documents are documents printed from a
machine/computer, parking tickets, bus tickets,
ATM machine slips, account statements, emails,
documents of telecommunications, itemised bills,
CCTV recording/video tape recording and

snapshot or still photos from CCTV.




SECTION 90A d How to determine
authenticity?

Condition that need to be satisfied before applying
S.90A: Admissible if it was produced in the course of
Its ordinary use.

1. By tendering a certificate under section 90A(2)
read with section 90A(3) & once the certificate is
tendered the presumption in section 90A(4) is
activated

Z2. By adducing oral evidence to establish the
requirements of section 90A(1)




REQUIREMENT TO TENDER
COMPUTER EVIDENCE UNDER
SECTION 90A:

The document was produced by computer
It was produced in the course of its ordinary use

A certificate must be produce by someone in charge of
thet_ ctorélputer-presumptlon under section 90A( IS
activated.

If no certificate was produced, presumption under section
90A(6) may be invoked.

The computer must be in good working order.

It was operatin ﬂroperly In all respects throughout the
material part of the period during which the document
was produced.




CASES WHICH ILLUSTRATE S.90A

Gnanasegaran a/l Prabakaran a/l
Pararajasingam v Peraisamy v PP
PP (1997] 3 AMR [2012] AMEJ 0165;

. 2841:[1997]3MLJ1  [2013] 1 MLJ 304 -

PP v Ong Cheng Ahmad Najib bin
Heong [1998] AMEJ Aris v PP [2009] 2
0300 MLJ 613



Gnanasegarara/l Pararajasinganwv
PP (1997] 3 AMR 2841:[1997/M3J 1
d locus classicus-

Principle: iSection 90A makes computerised records made in the
course of its ordinary use admissible if the following is proven, ie that: (i)
the documents were produced by a computer; and (ii) the computer
records are produced in the course of its ordinary use. Proof can either
be by a certificate signed by someone solely in charge of the computer
which produced the printout as required by section 90A(2), or by an
officer of the bank.

Fact: In this case, Zainal was able to testify with regard to the documents
because he was in charge of the operations of current accounts.o



https://advance-lexis-com.ezplib.ukm.my/document/?pdmfid=1522468&crid=0840e6a4-e5e3-4b6c-a1dc-20f87e7f002c&pddocfullpath=/shared/document/cases-my/urn:contentItem:5WR3-F7W1-JBM1-M1R0-00000-00&pddocid=urn:contentItem:5WR3-F7W1-JBM1-M1R0-00000-00&pdcontentcomponentid=235221&pdteaserkey=sr0&pdicsfeatureid=1521734&pditab=allpods&ecomp=spsyk&earg=sr0&prid=f2d0bffe-4bf8-4045-98f0-e7ee3d842979

Prabakaran a/l Peraisamy v PP [2012]
AMEJ 0165; [2013] 1 MLJ 304

Fact: the officer from the investigation unit of Digi Telecommunications
Sdn Bhd gave evidence for the prosecution pursuant to s.90A that the
document was recorded in the course of its ordinary use.

Principle: If a witness is called to give evidence to prove that the
document is produced by the computer in the ordinary use under
section 90A(2), such witness must be verified as a person who is able
to adduce such evidence. It is sufficient that the person responsible
states that to the best knowledge and belief, the statement was
produced by a computer in the course of its ordinary use.




PP v Ong ChengHeong [1998]AMEJ
0300

Fact: The accused was charged with trafficking in dangerous drugs
where the drugs were found in the boot of a car owned and driven by
the accused.

Issue: The ownership of the car

Court ruled: Inadmissible two computer-generated documents as the
person who tendered the documents only introduced himself as the
supervisor of the registration department of vehicles and did not claim
any responsibility for the conduct of the activities in which the relevant
computer was used. The witness also claimed that designation does not
necessarily put him in management of-or in the conduct of activities
pertaining to- the operation of the computer the accused was charged
with

Held: The two computer printouts were not admissible for failure to
comply with s.90A.




PRESUMPTION IN
S.90A(4) & S.90A(6)

Hanafi Mat Hassan's Case
AhmadNajib Aris'sCase




Ahmad Najib bin Aris v PP [2009]
2 MLJ 613(Kenny OngQ)

Fact The chemistwho usedthe DNA analyzerto
obtainthe DNA analysigeport wasnot regardedas
personwho can give evidenceunder section90A(2).

Neverthelesshe deemingrovisionof sectior90A (6)
wasapplied




ADMISSIBILITY OF
SPECIFIC TYPE OF
* DOCUMENTS




Electronic

A. Electronic Evidence
in Text Forms:

B. Websites/ Blogs/
Social Media
Networks (SNS)

C. Audio tape/ Voice
Recordings

Evidence

D. Video Recordings /
CCTV

E. Photograph

Emails

WhatsApp

Instant Message

Section 114A

Film/ negative based
cameras

Digital camera




A. Electronic

Evidence In Text
Forms




WGeneral position: Admissible as evidence
WUsually authenticity is not challenged in

Malaysiancases

WGoverned under Electronic Commerce Act
2006

- SS 6-9 (Legal Recognition)

- SS 16 (Service and Delivery)

- SS 17 (Attribution)

- SS 20-24 (Dispatch and Receipt)




